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EQUAL PAY 


Section 11 of the Act 


11(1) It is a discriminatory practice for an employer to establish or maintain differences in 
wages between male and female employees employed in the same establishment 
who are performing work of equal value. 


(2) In assessing the value of work performed by employees employed in the same 
establishment the criterion to be applied is the composite of the skill, effort and 
responsibility required in the performance of the work and the conditions under 
which the work is performed. 


(2.1) Separate establishments established or maintained by an employer solely or 
principally for the purpose of establishing or maintaining differences in wages 


between male and female employees shall be deemed for the purposes of this section 
to be a single establishment. 


(3) Notwithstanding subsection (1), it is not a discriminatory practice to pay to male and 
female employees different wages if the difference is based on a factor prescribed by 
guidelines issued by the Canadian Human Rights Commission pursuant to sub- 
section 22(2) to be a reasonable factor that justifies the difference. 


(4) For greater certainty, sex does not constitute a reasonable factor justifying a difference 
in wages. 


(5) An employer shall not reduce wages in order to eliminate a discriminatory practice 
described in this section. 


(6) For the purposes of this section, “wages” means any form of remuneration payable 
for work performed by an individual and includes salaries, commissions, vacation pay, 
dismissal wages, bonuses, reasonable value for board, rent, housing, lodging, 
payments in kind, employer contributions to pension funds or plans, long-term 
disability plans and all forms of health insurance plans and any other advantage 
received directly or indirectly from the individual's employer. 
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Organizations covered 


Since the Canadian Human Rights Act came into force, on March 1, 1978, all organizations 
under federal jurisdiction have been obliged to respect this principle. Among those 
organizations are federal departments, Crown corporations, chartered banks, and 
companies engaged in interprovincial transportation and communications. 
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Purpose of Section 11 

By providing that male and female employees employed in the same establishment who 
are performing work of equal value must receive equal pay, the Act aims at establishing 
greater fairness in the determination of wages and at changing the fact that the jobs held by 
women are frequently less well paid than those normally held by men. 


Establishment 


“Establishment” refers to all buildings, works or other installations of an employer's 
business that are located within the limits of a municipality, a municipal district, a metropoli- 
tan area, a county or the national capital region, which ever is the largest, or such larger 
geographic limits that may be established by the employer or jointly by the employer and 
the union. 


Value of Work 


Value of work is the value which the work performed by an employee in a given establish- 
ment represents in relation to the value of the work of another employee, or a group of 
employees, the value being determined on the basis of approved criteria, without the wage 
market or negotiated wage rates being taken into account. 


Wages 


Equal wages or equal pay also means an equal wage scale, where such a structure exists. 


Criterion . 

Under Section 11(2) of the Canadian Human Rights Act the criterion to be applied in 
assessing the value of work is the composite of the skill, effort and responsibility required in 
the performance of the work and the conditions under which the work is performed. These 
terms have been defined in the Equal Wages Guidelines. 


A) The SKILL required in the performance of the work of an employee shall be considered _ 
to include any type of intellectual or physical skill required in the performance of that - 
work that has been acquired by the employee through experience, training, education or 
natural ability, and the nature and extent of such skills of employees employed in the 
same establishment shall be compared without taking into consideration the means by 
which such skills were acquired by the employees. 


B) The EFFORT required in the performance of the work of an employee shall be 
considered to include any intellectual or physica! effort normally required in the 
performance of that work, and in comparing such efforts exerted by employees 
employed in the same establishment, 


(1) such efforts may be found to be of equal value whether such efforts were exerted by 
the same or different means, and 


(II) the assessment of the effort required in the performance of the work of an employee 
shall not normally be affected by the occasional or sporadic performance by that 
employee of a task that requires additional effort. 


C) The RESPONSIBILITY required in the performance of the work of an employee shall be 
assessed by determining the extent to which the employer relies on the employee to 
perform the work having regard to the importance of the duties of the employee and the 
accountability of the employee to the employer for machines, finances and any other 
resources and for the work of other employees. 


D) The CONDITIONS under which the work of an employee is performed shall be 
considered to include noise, heat, cold, isolation, physical danger, conditions hazardous 
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to health, mental stress and any other conditions produced by the physical or psycho- 
logical work environment, but shall not be considered to include a requirement to work 
overtime or on shifts where a premium is paid to the employee for such overtime or shift 
work. 


Reasonable Factors 

Under Section 11(3) of the Canadian Human Rights Act, there may be differences in wages 
among employees doing work of equal value, but these differences may not be based 
directly or indirectly on the employee’s sex. Seven factors are prescribed to be reasonable 
factors justifying differences in the wages: 


a) 


b 


— 


c) 


d) 


e) 


DIFFERENT PERFORMANCE RATINGS where these are given to the employees by 
means of a formal system of performance appraisal that has been brought to the atten- 
tion of the employees; 


SENIORITY where a wage and salary administration scheme applies to the employees 
and provides that they receive periodic pay increases based on their length of service 
with the employer; 


RED CIRCLING where the position of an employee is re-evaluated and as a result is 
down-graded, and the wages of that employee are temporarily fixed, or the increases in 
the wages of that employee are curtailed, until the wages appropriate to the down-graded 
position are equivalent to or better than the wages of that employee; 


A REHABILITATION ASSIGNMENT where an employer pays to an employee wages 
that are higher than justified by the value of the work performed by that employee while 
that employee recuperates from an injury or illness of limited duration; 


A DEMOTION PAY PROCEDURE where the employer re-assigns an employee to a 
position at a lower level because of 


(i) the unsatisfactory work performance of the employee caused by 
a) the deterioration in the ability of the employee to perform the work, 
b) the increasing complexity of the job, or 
c) the impaired health or partial disability of the employee or other cause beyond 
the control of the employee, or 


(ii) an internal labour force surplus that necessitates the re-assignment of the employee 
to a position at a lower level, 

and the employer continues to pay to the employee the same wages that he would have 

paid if he had not re-assigned the employee to a position at a lower level. | 


f) A PROCEDURE OF PHASED-IN WAGE REDUCTIONS where the wages of an 


g) 


employee are gradually reduced for any of the reasons set out in subparagraph (e)(i); and 


a TEMPORARY TRAINING POSITION where for the purposes of an employee develop- 
ment program that is equally available to male and female employees and leads to the 
career advancement of the employees who take part in that program, an employee is 
temporarily assigned to a position but receives wages at a different level than an 
employee who works in such a position on a permanent basis. 
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All the reasonable factors mentioned justify a difference in wages only IF THEY ARE 
APPLIED CONSISTENTLY AND EQUITABLY IN CALCULATING AND PAYING THE 
WAGES OF ALL MALE AND FEMALE EMPLOYEES employed in the same establishment 
who are performing work of equal value. 

These factors can therefore not be used as an excuse to perpetuate higher wages for 
employees of one sex than for those of the other sex, and the Commission will examine any 
complaints in this regard. 


ROLE OF THE COMMISSION 


The role of the Canadian Human Rights Commission is to oversee implementation of the 
Canadian Human Rights Act; with respect to Section 11 of the Act the Commission must 
undertake to: 


a) ensure that prejudice based on sex is not a factor in the determination of wages; 


b) to verify, where necessary, whether the employer’s systems for applying salaries and 
wages are in accordance with the criteria prescribed; 


c) to prevent a returm to an inappropriate and discriminatory system for determining wages. 


In order to do this it will cooperate with employers and employee organizations in analysing 
the various systems of remuneration used by them, by means of instruments of measure- 
ment developed by the Commission, to determine whether the wages have been established 
without discrimination. It will also investigate in response to complaints that are made and 
ensure that equitable corrective action is taken. In addition, any employer wishing to verify 
whether the systems he or she is using are in accordance with the new standards of the Act 
can ask for the assistance of the Commission's pay advisers to help him or her analyse the 
systems and to take the necessary corrective action before complaints are actually made. 


“FEMALE” 
EMPLOYEES 


Complaints Procedure 
Employers who want further information and employees or groups of employees working 
for an organization under federal jurisdiction who believe they are not receiving equal pay for 
work of equal value can get in touch with the Commission at one of the following offices: 


CANADIAN HUMAN RIGHTS COMMISSION 


NATIONAL OFFICE: 


Canadian Human Rights Commission 


257 Slater Street 

Ottawa, Ontario 

K1A 1E1 

Telephone: (613) 995-1151 


ATLANTIC REGION 


Office address: 

Lord Nelson Arcade 
Lower Arcade 

5675 Spring Garden Road 
Halifax, Nova Scotia 

BSI 1Hi 


Mailing address: 

P.O. Box 3545 

Halifax South Postal Station 
Halifax, Nova Scotia 

B3J 332 

Telephone: (902) 426-8380 


QUEBEC REGION 


2021 Union Avenue 

Suite 1115, 11th Floor 
Montreal, Quebec 

H3A 289 

Telephone: (514) 283-5218 


ONTARIO REGION 


Arthur Meighen Building 
55 St. Clair Avenue East 
Room 623, 6th Floor 
Toronto, Ontario 

M4T 1M2 

Telephone: (416) 966-5527 


PRAIRIE REGION 


Dayton Building 

323 Portage Avenue 

Room 211, 2nd Floor 
Winnipeg, Manitoba 

R3B 2C1 

Telephone: (204) 949-2189 


PACIFIC REGION 


Montreal Trust Building 
789 West Pender, 10th Floor 
Vancouver, British Columbia 
V6oO 1H2 

Telephone: (604) 666-2251 


Before a complaint is filed, employees should determine whether there are grievance or 
review procedures that should be exhausted first. It is also important to remember that 
Section 11 of the Act deals exclusively with discrimination between men and women. 


Processing of Complaints 


An intake officer is responsible for determining whether the complaint falls within the 
mandate of the Canadian Human Rights Act. 


Once accepted, the complaint is referred to an investigator, who meets with the persons 
involved, obtains the documents necessary for the evaluation and, in co-operation with an 
equal pay adviser, decides upon and recommends any action necessary to rectify the 
situation. 


If necessary, the Commission can appoint a conciliator to try to help the parties come to an 
equitable settlement of the complaint. If the conciliator fails, the Commission will appoint a 
Human Rights Tribunal, whose decision can be made an order of the Federal Court and is 
enforceable as such. 


Protection of Complainants 


It should be noted that Section 56 of the Act provides that no person shall threaten, intimi- 
date or discriminate against an individual because that individual has made a complaint or 
given evidence or assisted in any way in respect of the initiation of a complaint. Any 
employer, employer association or employee association contravening this section is liable 
to a fine of up to $50,000.00. 
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